IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

KATHY V. WILLIAMS,

Plaintiff,
CIVIL ACTION
V.
No. 02-2568-KHV
JOHN E. POTTER, POSTMASTER GENERAL,
UNITED STATESPOSTAL SERVICE,

Defendant.
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MEMORANDUM AND ORDER

Kathy Williams brings suit againgt defendant John E. Potter, Postmaster Generd of the United
States Postal Service (*USPS’), dleging that the U SPS discriminated againgt her onthebases of race, sex,
religion and disahility, and retdiated againg her for protected activity, in violation of Title VII of the Civil
RightsAct of 1964 (“TitleVI1”),42 U.S.C. § 2000e &t seq. asamended, and the V ocational Rehabilitation
Act of 1973 (“Rehabilitation Act”), asamended, 29 U.S.C. § 791, 794. This matter comes before the

Court on Defendant’ s Mation For Summary Judgment (Doc. #44) filed January 20, 2004. For reasons

dtated below, the Court finds that defendant’ s motion should be sustained in part.

Summary Judgment Standard

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and

admissons onfile, together with the affidavits, if any, showno genuine issue asto any materid fact and that

the moving party is entitled to judgment asamatter of law. Rule 56(c), Fed. R. Civ. P.; accord Anderson

v. Liberty Lobby, Inc., 477 U.S. 242, 247 (1986); Vitkus v. Besatrice Co., 11 F.3d 1535, 1538-39 (10th

Cir. 1993). A factud disputeis“materid” only if it “might affect the outcome of the suit under the governing




law.” Anderson, 477 U.S. a 248. A “genuine’ factud dispute requires more than a mere scintilla of
evidence. 1d. at 252.

The moving party bears the initid burden of showing the absence of any genuine issue of materia

fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicksv. City of Watonga, Okla., 942

F.2d 737, 743 (10th Cir. 1991). Once the moving party mests its burden, the burden shifts to the
nonmoving party to demonstrate that genuine issues remain for tria “as to those dispostive matters for

which it carries the burden of proof.” Applied Genetics Int’l, Inc. v. Firgt Affiliated Secs., Inc., 912 F.2d

1238, 1241 (10th Cir. 1990); see also Matsushita Elec. Indus. Co. v. ZenithRadio Corp., 475U.S. 574,

586-87 (1986); Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th Cir. 1991). The

nonmoving party may not rest on its pleadings but must set forth pecific facts. See Applied Genetics, 912

F.2d at 1241.
The Court mugt view the record in a light most favorable to the party opposing the motion for

summary judgment. See Deepwater Invs., Ltd. v. Jackson Hole Ski Corp., 938 F.2d 1105, 1110 (10th

Cir. 1991). Summary judgment may be granted if the nonmoving party’ s evidence is merely colorable or
is not Sgnificantly probative. See Anderson, 477 U.S. at 250-51. “Inaresponseto amotion for summary
judgment, a party cannot rely on ignorance of facts, on speculation, or on suspicion, and may not escape

summary judgment inthe mere hopethat something will turnup at trid.” Conaway v. Smith, 853 F.2d 789,

794 (10th Cir. 1988). Essentidly, theinquiry is “whether the evidence presents a sufficient disagreement
to require submission to the jury or whether it is S0 one-sided that one party must prevail as a matter of

law.” Anderson, 477 U.S. at 251-52.




Facts

The following facts are either uncontroverted or construed in alight most favorable to plaintiff.t

The USPS hired plaintiff in 1987, and she continues to work for the USPS. On May 22, 1994,
plantiff filed an Equal Employment Opportunity complaint (“EEO complaint”) with the USPS (“Complaint
No. 1085-94") dleging discrimination on account of race (black), color (brown), nationd origin (African-
American) and sex (femde). Williams Dep. 113-14; Williams Dep. Ex. 4. On March 13,1996, plaintiff
sgned an EEO Settlement Agreement whichresolved Complaint No. 1085-94 inexchange for a payment
of money. The Settlement Agreement stated in part asfollows:

| fully understand that by agreeing to this settlement, | waive my rightsto any further apped

! D. Kan. Rule 56.1 provides as follows;
(b) Opposing Memorandum.

(2) A memorandum in opposition to a motion for summary judgment shdl begin with a
section that contains a concise statement of materia facts as to which the party contends
agenuineissue exids. Each fact in dispute shal be numbered by paragraph, shdl refer
withparticularity to those portions of the record uponwhichthe opposing party relies, and,
if gpplicable, shdl state the number of movant' s fact that is disputed.

(2) If the party opposing summary judgment relies on any facts not in movant's
memorandum, that party shdl set forth each additiona fact in a separately numbered
paragraph, supported by references to the record, in the manner required by subsection
(8, above. All materid facts set forth in this statement of the non-moving party shal be
deemed admitted for the purpose of summary judgment unless specificdly controverted

by thereply of the moving party.

D. Kan. Rule 56.1.

Fantiff purports to disoute many of defendant’s factual  statements, but she does not refer to
portions of the record on which sherelies. Accordingly, the Court deems such facts admitted.




of my dlegation(s) through the EEO process. | further sate that this agreement did not
result from harassment, threats, coercion or intimidation.

| am fully aware that any settlement agreement knowingly and voluntarily agreed to by the
parties, reached a any stage of the complaint processis binding on both parties.

Should | believe the Postal Service hasfailed to adhere to the stipulations contained in this
agreement for any reason not atributable to my acts or conduct, | mus natify the EEO
Compliance and Appeds Coordinator located in my area, in writing, of the aleged
noncompliance within 30 caendar days of the aleged noncompliance. . .
Management agrees to the aforementioned stipulation solely in an effort to resolve the
complainant’ s dlegation(s), and this agreement should not be construed as an admission
of discrimination or wrongdoing on the part of any officid of the U.S. Pogtd Service.
Whitworth Decl. Attachment 1. After 1994, plaintiff lodged seven additiond EEO complaints on four
dates: No. 4-1-640-0092-97 on April 16, 1997; Nos. 4-1-640-0014-98, 1-1-641- 0059-97, 4-1-640-
0013-98 and 4-1-640-0015-98 on November 3, 1997; No. 1-1-643-0016-98 onDecember 3, 1998; and
No. 1-1-643-0006-99 on April 19, 1999. See Complaint Ex. A.

Non-Placement In The ASP Program

Inearly 1997, the U SPSimplemented the Associ ate Supervisor Program (“ASP’) to identify strong
supervisor candidates in the greater Kansas City area and train them to become associate supervisors. In
late 1997, the USPS had 26 vacancies for the ASP program. To apply for the ASP, an employee had to
submit a Form 991 application, take a written examination, submit awriting sample and interview withthe
review board. Theinterview conssted of nine prepared questions designed to solicit information to rate
the candidate in seven areas. leadership, decisionmaking, humanrelations, verba communications, sfety,
labor relations and reasoning. 1n approximately October of 1996, plaintiff gpplied for the ASP. In early

to mid-October, R. Dean Alberti, who was not plaintiff’s current immediate supervisor, volunteered to




prepare aninitid level supervisor evauaionfor plantiff’ sSASP gpplication. Al Kostus, who had supervised
plantiff, later completed anevauationfor plantiff . Plantiff could not use it whenshe applied for the ASP,
however, because Kostus was not a manager at that time.

The ASP review board comprised Bruce Sanders (Manager DistributionOperations, KansasCity,
Missouri), Pat Barba (Manager, Customer Service Operations, Kansas City, Missouri), Rosemary
Goldblatt (HumanResources Specidist, Kansas City, Missouri) and John Coolidge (Postmaster, Kansas
City). OnMarch 13, 1996, Sanders had signed the Settlement Agreement regarding EEO Complaint No.
1-1-641-1085-94. None of the other ASP review board members knew of plaintiff’s EEO activity.

The ASP review board initidly reviewed the gpplications and selected 17 candidates, induding
plantiff, for interviews. Eligibility for an interview did not mean that the candidate was guaranteed to be
sdlected for the ASP program.? After consulting with the ASP Coordinator, the review board reviewed
the gpplications a second time, to expand the gpplicant pool to a number large enough to fill 26 ASP
vacancies. The review board chose ultimately 50 gpplicants to interview.

Paintiff performed poorly a her ASP interview.® The review board rated her performance as
“minimd” in 9x of the seven interview criteria, and plantiff had one of the lowest interview scores. Plantiff

testified that her performance during the interview was*passing” and “ acceptable.” Sheadso stated that “|

2 Pantiff attempts to controvert defendant’s statement of fact on this matter with the
statement: “ Controverted as evidentiary of Defendant’s pretextua reasoning.” Plaintiff then aleges that
defendant fadfied the salection matrix by representing plaintiff as rated below gpplicants who were not
among theinitia pool of 17 applicants. Plaintiff does not cite record evidence for these dlegations.

3 Defendant cites evidence that during her interview plaintiff was emotiond to the point of
tears. Inresponse, plaintiff notesthat some review board membersdid not remember that she cried during
her interview, while others did not recdl any crying or personal problems. Whether plaintiff cried during
her interview does not gppear to be materid to the issues before the Court.
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don't believe my best was required.” Pantiff aso admitted, however, that she had no basis on which to
compare her interview performance and that of other applicants. Williams Dep. 241-42. Further, on
February 17, 1997, plantiff stated in a letter to USPS Regiond Director William Brown that “I had
explanedto the interviewersat the time of the interview that | was not a my best due to persond reasons
without expounding (i.e. adeaththe day before, two additiona burdens and one of the first questions asked
during the interview process).” Williams Dep. Ex. 10 at 043. 18.

The review board compiled each candidate’s scores from the written examinations, written
goplications, supervisor evauations and interviews. The board then sdlected the 26 candidates with the
highest composite scores for the ASP.

Alleged Disability Clam

On December 13, 1997, plaintiff injured her left ebow. She sought medicd trestment from Dr.
Louis Orlando, who referred her to Dr. Alexandra Strong, an orthopedic specialist, on March 19, 1998.
Dr. Strong treated plaintiff fromMarch of 1998 through November of 1999. Dr. Strong prescribed work
redrictions of afive-pound lifting limit. No later than April 28, 1998, the USPS assigned plaintiff to light
duty work. Plaintiff had alight duty designation from April through September of 1998. During that period,
she worked her then-current job as Air Records Processor with accommodations that accounted for her
work restrictions.

In a letter to Dr. Strong on August 30, 1998, plantiff stated that “rmy employer ha[s] not yet
assumed respongbility for this on-the-job-injury.” In the same letter, plaintiff wrote as follows:

Additiondly, | requested to be relieved of duty. | have utilized minima sick leave and/or

days off/after-work-hours for the treatment of thisinjury. After complaining of my back
hurting again, | did not perform my duty. As was the case during the first week of my




vacation, my aches and pains were markedly improved until | returned to duty. Coupling

this with the new pain of my left shoulder blade resultant from the MRI, this is overly

excessve. | wish to do smple things like clean my house which | can not do anticipating

the pain of going to work.

Strong Dep. Ex. 4 at STRONG 0058.

Inearly September of 1998, Jerome Barnes, ActingManager of Didrict Operations, asked plaintiff
to update her medical documentation because plaintiff’s supervisor, Jerome Greene, had told him that
plaintiff was taking unscheduled breaks. On September 4, 1998, Dr. Strong increased plaintiff’s work
redrictions to include (1) no lifting over five pounds, (2) no climbing more than (blank) times per hour, (3)
no pushing or pulling more than zero pounds per day, (4) eight maximum hours of work per day and (5)
no repstitive adtivity, pushing, pulling, lifting or reaching away from body. Dr. Strong testified that she
intended these redtrictions for only the left Sde of plaintiff’s body, but her light duty form did not specify
left Sde only. On September 4, 1998, plaintiff gave the light duty form to Barnes, who asked plaintiff for
medica clarification of her work redtrictions. Barnes Dep. at 48-49; 61-62.

On September 8, 1998, Dr. Strong examined plaintiff’s arm and shoulder. Dr. Strong observed
that plaintiff was “very tender” in her parascapular muscles;* and stated that “| think she has some spasm
and soreness.” Dr. Strong concluded that plaintiff would benefit from physical therapy, and placed her on
more work restrictions. Strong Dep. Ex. 4 at STRONG 0073.

On September 11, 1998, Dr. Strong wrote Barnes a letter which stated as follows:

RE: Kathy Williams. The above named patient is restricted from reaching away from her
body repetitively. This meansthat she cannot pick up or draw toward or push items away

4 The parascapular muscles are the upper back muscles between the shoulder blade and
pine.




from her body. “Reaching is caled abduction or moving away from the body.”

Strong Ex. 4 at STRONG 0014. After heread thisletter, Barnes concluded that plaintiff could not continue
to perform the job functions of an Air Records Processor, which required repetitive reaching away from
her body. Barnesattempted to locate available work in the Air Mail Center, where plaintiff was working,
and contacted the locdl office to see if it had work availabdle within plantiff’ s new work restrictions. No
work was avalable, so Barnes sent Williams home and told her not to report for work until her restrictions
changed. On September 22, 1998, plaintiff sent a letter to Robert W. Barnes, Office of Worker's
Compensation of the United States Department of Labor, stating that “[m]y employer repeatedly asks
whether my restrictions have changed when | cdl to inquire if | may report.” Strong Ex. 3 a STRONG
0010. On November 24, 1998, Dr. Strong examined plaintiff and concluded that dthough plaintiff was
feding better, she should continue with the same work restrictions.

The USPS considered plantiff’'s work restrictions temporary and the records indicate that her
imparment was in fact temporary. Between September of 1998 and January of 1999 the USPS was not
aware that plaintiff’s prescribed work restrictions were limited to onearm. Between September 11 and
December 28, 1998, Dr. Strong wrote |etters specifying the same work regtrictions for plaintiff asin the
letter of September, 1998. None of the | etters specified that the work redtrictions were limited to plaintiff’'s
left arm. On January 20, 1999, Dr. Strong examined plaintiff, concluded that her condition had improved,
and issued new work regtrictions as follows:

RE: Kathy Williams. The above named patient ison restricted duty with alifting restriction

of 17 pounds. Sheisto work only 40 hours aweek. The patient has advised that the post

office has refused to return her to restricted duty over the past severd months.

Strong Dep. Ex. at STRONG 0044. Plaintiff returned to work shortly after Dr. Strong modified her work




restrictions.

Supervisor, Customer Sarvices, Olathe, Kansas

On April 8, 1997, the USPS issued a vacancy announcement for the position of Supervisor,
Customer Services, at the Olathe Post Officein Olathe, Kansas. The announcement stated: “HOW TO
APPLY (Individud Announcement Procedures): Complete Form 991 and return DIRECTLY to your
immediate supervisor before the closing date shown above.”™ Williams Dep. Ex. 21; Williams Dep. 336-
37. TheForm 991 stated: “If you are applying for aspecific position, complete pages 1-4 of thisform and
submit the completed form to your supervisor, who will complete the evaluation for each requirement. If
youwant acopy of the evauaion, check the box at left.” Plaintiff checked the box with a handwritten “x.”
Williams Dep. Ex. 22 a 066.

Plantiff did not submit the completed Form 991 to her immediate supervisor, and she did not ask
her then-current immediate supervisor to prepare asupervisor’ seva uationfor her gpplicationfor the Olathe
postion. Instead, she attached to her application materids an evauation which her former supervisor,
Bruce Sanders, had writtenfor a prior job application(no. 96-55). Sanders had completed that evaluation
on August 20, 1996 — about eight months before plaintiff submitted her gpplication on April 22, 1997.

Thereview board for the Olathe position comprised chairperson Sara Wilson (Postmaster, Badwin
City, Kansas), Edward K eith Coleman (Operations Support Speciadist) and Jean Moore (Supervisor,

Customer Service Operations, Shawnee Mission, Kansas). The review board members did not

5 The USPS Handbook section which governs individua announcement application
procedures requires employees goplying for an initia level supervisor position to submit Form 991 (job
goplication) “to their immediate supervisor for evauation.” EEO CaseNo. 4-1-640-0013-98 Ex. 34; EEO
Tr. 154-55 (Wilson).




recommend plantiff for the Olathe position because her supervisor evauation was not current and plaintiff
had not received a consolidated rating as one of the most qualified candidates.® Moore had investigated
plantiff SEEO complaint in 1994, but when she participated on the review board for the Olathe position,
she did not recdl plaintiff’ SEEO activity. Moore had counsded hundredsof individuason EEO complaints
and formdly processed evenmore cases than she had counsdled.” Moore Olathe Aff.; Williams Dep. Ex.
4. Wilson and Coleman did not know of plaintiff’s prior EEO activity.

Cugstomer Services Supervisor, Shawnee Mission, Kansas

OnApril 8, 1997, the USPSissued a vacancy announcement for the position of Customer Services
Supervisor, at the Shawnee Mission Post Officein Shawnee Misson, Kansas. Aswith the Olathe pogtion,
the announcement stated:“HOWTO APPLY (Individud Announcement Procedures): CompleteForm991
and return DIRECTLY to your immediate supervisor before the closing date shown above.”® Williams
Dep. Ex. 26; Williams Dep. 352-53; Moore Dep. Ex. 4. Plantiff submitted the Form 991 for the Shawnee
Misson pogtion, which stated: “If you are gpplying for a gpecific pogition, complete pages 1-4 of thisform
and submit the completed form to your supervisor, who will complete the evauationfor each requirement.
If you want a copy of the evauation, check the box at left.” Plaintiff checked the box with a handwritten

“x.” Williams Dep. Ex. 27 a 100. Plaintiff did not submit the completed Form 991 to her immediate

6 Wilson had beentrained that animportant part of the gpplicationwasatimdy supervisor's
evauation. EEO Tr. 152 (Wilson); see dso EEO Tr. 149.

! Plaintiff asserts that Moore s testimony wasincons stent, but the Court does not percelve

any materid inconggency.

8 Agan, theUSPSHandbook providesthat employeesapplying for aninitid level supervisor
position must submit the Form 991 “to their immediate supervisor for evauation.” EEO Case No. 4-1-
640-0013-98 Ex. 34; EEO Tr. 154-55 (Wilson).
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supervisor. Further, ingtead of asking her then-current immediate supervisor to prepare an evauation, she
copied the Bruce Sanders' evaduationfor the prior job gpplication (no. 96-55) and attached that evauation
to her gpplicationmaterids for the Shawnee Mission position. Sanders had prepared plaintiff’ sevauation
on August 20, 1996, and plaintiff submitted her applicationfor the Shawnee Missonpositionon April 22,
1997.

The review board for the Shawnee Mission position comprised chairperson Charles Pennewel
(Manager, Customer Service Operations, Prairie Village branch in Shawnee Misson, Kansas), Jeffrey
Omang (Manager, Customer Service, Leawood Branch in Shawnee Misson, Kansas) and Jean Moore
(Supervisor, Customer Service Operations, Shawnee Misson, Kansas). The review board members did
not recommend plaintiff for the position because her supervisor evauation was not current.  As noted
earlier, Moore had been the investigator for plaintiff’s EEO complaint in 1994. When she participated as
amember of the review board for the Shawnee Missonposition, however, Mooredid not recal plantiff's
prior EEO activity. Pennewell and Omang did not know of plaintiff’s EEO activity during the review
process.

Air Records Processor Position

In 1997, plantiff applied for and qudified for the position of Air Records Processor. Barbara
McCrary, aUSPS human resources specidist who was respongible for internd bidding for positions, was
migtakenly informed that plaintiff did not quaify for the position. In August of 1997, the USPS awarded

the podtion to another employee. The following month, the USPS discovered its error and immediatdly

11




placed plaintiff inan Air Records Processor position.® McCrary knew nothing about plaintiff’s prior EEO
activity.

Plaintiff’s Use Of Leave

On August 9, 1998, plaintiff submitted a Form 3971 (arequest for or notification of absence) on
whichshe requested three different types of leave: “COP’ (continuation of pay), sick and other. Because
the form requested three different types of leave, Jerome Greene, plaintiff’ supervisor, denied the request
and told plaintiff to re-submit the form with only one block checked to indicate the type of leave that she
was requesting.*°

OnAugust 11, 1998, two days after she gpplied for leave, plaintiff was absent. When shereturned
towork, Greene specificaly instructed her to submit aForm 3971 requesting leave for August 11. Rlantiff
refused . Barnes, acting manager of operations, then asked her to change the Form 3971, and plaintiff
replied that she had “ swornto God” that she would not Sgn another Form3971. On gpproximatdy August
26, 1998, Greene issued plantiff a Letter of Warning for being absent without leave (*“AWOL”) on August
11, 1998. Barnes Dep. 132-33; Barnes Dep. Ex. 8 at 25-26 (unsigned copy). Pursuant to a grievance

process, on September 10, 1998, Barnes directed that the warning letter be expunged from plaintiff’s

o In November of 1999, during pay period 24, the USPS paid plaintiff $3,576.77 as out-
of-schedule-pay for pay periods 16 through 21 of 1997 in connection with an EEO complaint. Decl. of
Lonnie Besttle at 3-4. Pay periods 16 through 21 of 1997 correspond to July through October of 1997,
the time for which plaintiff had quaified for the postion of Air Records Processor, but had not yet been
placed in the position.

10 On numerous occasions, plaintiff had submitted defective Forms 3971 in which she had
requested multiple types of leave in the same request, or had requested Continuation of Pay (“COP’), a
category of leavefor whichshe did not qudify because she did not at the time have a recognized on-the-job
injury. Greene had previoudy required plaintiff to resubmit a Form 3971 because she had requested COP
leave for which she did not qudlify.

12




record effective January 1, 1999, if she had no further AWOL-related discipline by that date. Plantiff
fulfilled that condition and the USPS expunged her warning letter.

Clerk Stenographer Position

In June of 1997, plaintiff gpplied for the position of Clerk Stenographer. She took the required
examination on June 19, 1997. Barbara McCrary, who was responsible for posting, bidding, and
awarding jobs, adminigtered the exam. On June 29, 1997, plaintiff recaived arating of “ineligible’ for the
Clerk Stenographer postion.

Stamp Digtribution Clerk Podtion

In January of 1999, the USPS solicited applications for the position of Stamp Digtribution Clerk
(Notice 99BQO01). The vacancy notice stated that each gpplicant was responsble for ensuring that the
gpplication reached the Assgnment Desk, Room 567, Genera Post Office not later than 4:00 p.m. on
January 28, 1999. The USPS did not consder untimely applications. Plaintiff applied for the Stamp
Digribution Clerk position but her gpplication wasreceived on February 3, 1999 — after the deadline. On
February 3, 1999, Human Resources Specidist Ofenie Roper sent plaintiff a letter which stated that her
gpplication was late and that she was therefore indligible for the position. EEO Tr. 732-33; Invedtigative
File for EEO Case No. 1-1-643-006-99 at 088. Asof August of 1999, Ms. Davila-Brownlee (fnu), who
was the Human Resources Specidist responsgible for filling the pogtion, was not aware of plaintiff’s prior
EEO activity.

Reduction Of Plaintiff’s Base Pay Due To Failure To Apply For Available Postions

Pantiff worked as a Mall Processing Letter Sorting Machine Digribution Clerk (“letter sorting

mechine clerk”) from September 1987 urtil July 18, 1997, whenthe U SPS abolished her positionbecause

13




it was diminaing letter sorting machines. Plaintiff was a pay Level 6 when the USPS diminated her
position. The USPS provided | etter sorting machine clerks protection against adecreasein pay leve if they
met certain conditions and gave them theright to retreet to the first available Level 6 postion. Beginning
July 19, 1997, plaintiff received saved grade protection. Shewas entitled to pay protection until shefalled
to bid or gpply for any posted Level 6 (or higher) full time assgnment or until she asked to changeto a
lower level postion. In October 1997, the USPS posted aLevel 6 PSDS Technician position for which
plantiff did not apply. In February of 1999, the USPS redlized that plaintiff was not entitled to continue
saved grade status because she had not gpplied for the PSDS Technicianpogtion. It thereforeterminated
plaintiff’s saved grade status and reduced plaintiff’s pay to Level 5.
Analysis
Pantiff dams that defendant discriminated againgt her on the bases of sex, race, religion and

dischility, and that defendant retaliated againgt her for filing EEO complaints™* Spedifically, plantiff alleges

1 Itisdifficult at first blushto discernthe exact nature of plaintiff’ ssex and racediscrimination
cdams The pretrid order factual contention section recites the dlegations in plaintiff’s saven EEO
complaints beginning in 1997, and states that each adverse employment action or failure to promote was
“based upon plaintiff’s black African-American race, femde sex and retdiation for prior EEO activity.”
Pretrid Order (Doc. #39) filed December 16, 2003 at 10-13. By contragt, in plaintiff’s theories of
recovery, the pretria order includes for each EEO complaint the statement that “[p]lantiff’s legd theory
for her dams for sex and race discrimination is that her prior protected activity for which she made a
recovery was based onrace and sex discrimination and therefore her present damfor retaiationfor prior
protected activity would againincdude arenewed damfor that same sex and race discrimination.” Pretrial
Order (Doc. #39) at 23-26.

Initssummary judgment motiondefendant assertsthat plaintiff’ ssex and race discriminationdams
seemto revive adam based upon the conduct set out in plaintiff’s 1994 EEO complaint. A review of the
entire pretria order, however, revedsthat plantff makes no dams of race or sex discrimination based
uponthe facts underlying her EEO complaint of 1994. Inthe“ISSUES’ section of the pretrial order under
“Haintiff’s Second Theory of Recovery i.e., Disparate Trestment and Discrimination based upon race,”

(continued...)
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that because of her sex, race, rdigion, disability and EEO complaints, defendant (@) failed to promote her
to positions for whichshe applied or attempted to apply;*? (b) refused in August of 1998 to accept aleave
dip; (c) placed awarning letter inher record on August 26, 1998; and (d) terminated her saved grade pay
status in February of 2002. Defendant assertsthat it is entitled to summary judgment because plaintiff has
waived her right to file arace or sex discrimination daim based on EEO Complaint Number 1085-94 and
because plantiff hasnot set forththe prima facie dements of any dams of disparate treetment or retdiation.
In response, plaintiff sates asfollows
Fantiff contends that controversy of the content of Defendants Motion for
Summary Judgment areinconflict withthe evidence. Thereby, Defendants Argumentsand
Authorities are without bases and irrelevart.
Fantiff attests to the undue hardship of responding to Defendants Motion by
extenson and asks the mercy of the court of such argument is required in spite of the

evidence presented.

Pantiff asks the Court to condder “Uncontroverted” with gipulations, if

11(...continued)

plaintiff sets out the dements of arace discrimination clam. In that same section, plaintiff lists as anissue
of fact the fallowing question: “[w]as race a mativating factor in defendant’s decision to deny plaintiff's
gpplications to the Associate Supervisors Program; Supervisor, Customer Service at the Post Office of
Shawnee Mission and Olathe, Kansas; the Clerk Stenographer position; and Stamp Didtribution Clerk?’

Doc. #39 a 33. Smilarly, under “Paintiffs Fourth Theory of Recovery i.e., Disparate Trestment and
Discrimination based upon sex,” plaintiff sets out the dements of asex discrimination daim and ligs as an
issue of fact the question* [w]as plaintiff’ sgender a motivating factor in defendant’ s decision to [reject her
gpplication for certain positions and to take adverse action againgt her]?” 1d. at 38. Liberaly condruing
the pretrid order, the Court findsthat plaintiff has set forth daims of disparate treetment based on race and
sex asto the conduct set out in her seven EEO complaints.

12 Withregard to severd positions for which plaintiff attempted to gpply but her application
waslate, plaintiff attempts to characterize defendant’ s actions as adverse employment actions. Defendant
assertsthat those are properly deemed failure to promote dam. The Court findsthat theclamsarefailure
to promote daims because the refusal to accept the gpplications did not impact her then current conditions
of employment.
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grammdicaly incorrect to Sgnify Points or sub-parts of Points to be without controversy.

Faintiff movesthe Court to deny Defendant’ sMotionFor Summary Judgment and
remand the case for tria as scheduled.

Raintiff’ s Response To Defendant’ sMotion For Summary Judgment (Doc. #52) filed February 8, 2004.

To prevail onher daims of discrimination, plaintiff must establishthat her race, religion, sex or prior

EEO activity was adetermining factor in the chalenged decison. See Greene v. Safeway Stores, Inc., 98

F.3d 554, 557 (10th Cir. 1996) (citing Lucas v. Dover Corp., 857 F.2d 1397, 1400 (10th Cir. 1988)).

She may meet this burden by direct or circumgantia evidence. Because plaintiff has offered no direct
evidence of discrimination, she must rely upon circumstantial evidence, and the Court therefore appliesthe

burden-shifting framework established in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04, and

Texas Dep't of Community Affairsv. Burdine, 450 U.S. 248, 252-56 (1981). See Kendrick v. Penske

Transp. Servs., Inc., 220 F.3d 1220, 1225 (10th Cir. 2000). Under this gpproach, plaintiff initially bears

the burden of production to establish a primafacie case of discrimination. See McDonndll Douglas, 411

U.S. a 802 (racid discrimination); Burdine, 450 U.S. at 252-56 (sex discriminaion); Thomas v. Nat'|

Ass n of Letter Carriers, 225 F.3d 1149, 1155 (10th Cir. 2000) (religious discrimination); Wellsv. Colo.

Dep't of Transp., 325 F.3d 1205, 1212 (10th Cir. 2003) (retdiation). If plaintiff etablishesaprimafacie

case, the burden shifts to defendant to articulate a facialy nondiscriminatory reason for its actions. See

Reynaldsv. Sch. Dig. No. 1, 69 F.3d 1523, 1533 (10th Cir. 1995). If defendant articulates alegitimate

nondiscriminatory reason, the burden shifts back to plaintiff to present evidencethat defendant’ s proffered

reason is pretextud, thet is, “unworthy of belief.” Beaird v. Seagate Tech., Inc., 145 F.3d 1159, 1165

(10th Cir. 1998) (quoting Randle v. City of Aurora, 69 F.3d 441, 451 (10th Cir.1995)).
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A plantiff may show pretext by demondtrating “ such weaknesses, implausibilities, inconsstencies,
incoherencies, or contradictions in the employer's proffered legitimate reasons for its action that a
reasonable factfinder could rationdly find them unworthy of credence and henceinfer that the employer did

not act for the asserted non-discriminatory reasons.” Morgan v. Hilti, Inc., 108 F.3d 1319, 1323 (10th

Cir. 1997)). The McDonndl Douglas burden dhifting andyss generaly applies to dams of disability

discrimination aso, but the inquiry is more complicated and the Court addressesit separately below. See

Woodmanv. Runyon, 132 F.3d 1330, 1344 (plantiff who asserts plausible accommodation bears burden

of productionwhich, if made, shiftsburden of productionto defendant to prove that accommodationwould
pose undue hardship).

l. Sex And Race Discrimination Clams

Defendant firgt asserts that it is entitled to summary judgment on dl of plaintiff’s dams of sex and
race discrimination. Defendant contends thet the only basis for those dams is that plaintiff’s cdams of
retdiationfor prior EEO activity dlow her to renew the daims of sex and race discriminationthat sheraised
iNnEEO Complaint 1085-94. Defendant pointsout that plaintiff settled theclamin Complaint 1085-94 and
expresdy waived her right to pursue further action on that dam. Plaintiff’s settlement of EEO Complaint
Number 1085-94ishinding. See29 C.F.R. 8§ 1614.504(a) (1996) (“Any settlement agreement knowingly
and voluntarily agreed to by the parties, reached at any stage of the complaint process, shdl be binding on
both parties™). The Court agreesthat even if the USPS retdiated againg plaintiff for prior EEO activity,

her prior dlegations would not berevived. See Nat'l R.R. Passenger Corp. v. Morgan, 536 U.S. 101,

114, 117 (2002). The Court does not agree that in this case, plaintiff’s only clams of sex and race

discrimination are dams that she expresdy waived and would have to be revived to be pursued. Reading
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the pretrid order as a whole, it is clear that plaintiff dleges discrete, independent acts of race and sex
discrimination in EEOC complaints which shefiled after she settled EEO Complaint Number 1085-94.
Seeinfra, footnote 11. Defendant has not addressed the merits of these claims. The Court therefore finds
that defendant is not entitledto summary judgment on plaintiff’ sdams of discriminationon the bases of race
and sex.

I. Disahility Discrimination Clams

Defendant next asserts that it is entitled to summary judgment on plantiff’s dam of disability
discrimination under the Rehabilitation Act, 29 U.S.C. § 791, 794, because plaintiff cannot show that she
was disabled withinthe statute. Defendant specificdly arguesthat plaintiff’ s physical retrictionswere both
temporary and regarded as temporary by the USPS.

The Rehahilitation Act incorporates the standardsof the Americans With DisghilitiesAct (*ADA”),
42 U.S.C. § 12101 et seq., induding the definition of disability. Under the ADA, a“disability” is “(A) a
physca or menta imparment that subgtantidly limits one or more of the mgor life activities of such
individud; (B) arecord of such an imparment; or (C) being regarded as having such an imparment.” 42

U.S.C. § 12102(2); Rakityv. DillonCo., 302 F.3d 1152, 1158 (10th Cir. 2002). A mgjor life activity is

a“badc activity that the average person in the general population can perform with little or no difficulty.”

Rekity, 302 F.3d at 1158 (quoting Pack v. Kmart Corp., 166 F.3d 1300, 1305 (10th Cir. 1999)). Major

life activitiesinclude functions such as* caring for onesdlf, performing manual tasks, walking, seeing, hearing,
Spesking, breathing, learning, degping, Stting, standing, lifting, reaching, and working.” Rakity, 302 F.3d

a 1158 (quoting Doya v. Okla. Heart, Inc., 213F.3d 492, 495-96 (10th Cir. 2000)). Plaintiff bearsthe

burden of demondirating that she has animpairment that substantialy limitsamgjor life activity. See Toyota

18




Moto Mfg., Kentucky, Inc. v. Williams, 534 U.S. 184, 195 (2002). In determining whether an individua

issubgtantidly limited in amgor life activity, the Court considers three factors: (1) the nature and severity
of the imparment; (2) the durationor expected duration of the impairment; and (3) the permanent longterm
impact, or expected permanent or long term impact of or resulting from the impairment. 1d. at 196 (citing
29 C.F.R. §1630.2(j))(2)(i)-(iii)). To be substantidly limited in performing manua tasksthe impairment’s
impact must be permanent or long term. 1d. at 198.

Inthis case, plantiff’ simpairment alowed her to returnto light duty work in January of 1999, about
four months after she stopped work on September 10, 1998. Such aperiod of timeisnot consderedlong

term. See Baffoev. W.H. Stewart, Co., No. 99-6199, 2000 WL 484878, at *5, 211 F.3d 1277 (10th

Cir. April 14, 2000) (plaintiff unable to work while recovering fromsurgery released to returnto work less
than three months after he completed his physica therapy; impairment “of short duration, with little or no

long-termor permanent impact”) (quoting 29 C.F.R. pt. 1630, App. 8§ 1630.2(j)) (ating Colwell v. Suffalk

County Police Dept., 158 F.3d 635, 646 (2d Cir. 1998) (impairment not substantialy limiting where
employee hospitdized for 30 days, thenremained at home for Sx months and placed onlight duty for seven

years following returnto work)); see dso Sandersv. Arneson Prods., Inc., 91 F.3d 1351, 1354 (9th Cir.

1996) (three and one-haf month imparment with minima residua effects not subgtantidly limiting).
Furthermore, the record contains no evidence that the USPS perceived plaintiff’ s work restrictions to be
permanent or long term, and the record contains no evidence of any USPS record that plaintiff was subject
to permanent or long-term impairment. Barnes, the operations manager, believed that plaintiff’s work
redrictions were temporary and to his knowledge her work restrictions and impairments were temporary.

Because plaintiff has not demondtrated that she suffered fromadisahility, defendant is entitled to summary
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judgment on her dam of disability discrimination. See Woodman, 132 F.3d at 1338; Pack, 166 F.3d at
1304 & n.4 (court need not consder whether employer discriminated because plaintiff could not
demondtrate disability under ADA).

[1. Discrimination On The Bass Of Rdigion

Pantiff aleges that because she had sworn to God that she would not complete another Form
3971, defendant subjected her to rdigious discrimination when it required her to submit a properly
completed Form 3971 after her absence on August 11, 1998. Defendant asserts that it is entitled to
summary judgment on this clam because plantiff cannot demondrate a prima facie case of reigious
discrimination.

To establish a prima facie case of religious discrimination, plantiff must show that (1) she had a
bona fide rdigious bdief that conflicted with an employment requirement; (2) she informed the employer
of this bdief; and (3) her employer disciplined her because she did not comply with the conflicting

employment requirement. See Thomas, 225 F.3d at 1155. Defendant assertsthat plaintiff cannot establish

that she had a bona fiderdigious belief that conflicted with the requirement to submit or re-submit a Form
3971. Asdefendant points out, plaintiff had previoudy submitted and resubmitted a corrected leave dip.
Further, plaintiff has not pointed to any evidence of abona fiderdigious bdief, observance or practicethat
required her to refrain fromsubmitting leave dips. Defendant is therefore entitled to summary judgment on
plantiff’sdam of rdigious discrimination.

V. Rediation Clams

Pantiff assertsthat defendant retdiated againg her for filing EEO complaints. Specificdly, plantiff

dlegesthatinretdiationfor filing complaints of discrimination, defendant (1) failed to promote her to severa
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positions for which she applied or attempted to goply; (2) refused to accept a leave dip for August 11,
1998; (3) placed aletter of warning inher record on August 26, 1998; and (4) terminated her saved grade
pay statusin February of 1999.

To st forth aprimafacie case of retdiation, plaintiff must produce evidence that (1) she engaged
inprotected oppaogition to discrimination; (2) she suffered an adverse employment action; and (3) acausa
connection exigts between the protected activity and the adverse action See Wdls, 325F.3d at 1212. If
she does 0, the burden shifts to defendant to show alegitimate reason for the adverse action. A plaintiff
can edtablish the causa connection by evidence of circumstances that judtify an inference of retdiatory

motive, such as protected conduct closdy followed by adverse action. Burrus, 683 F.2d at 343. A

retdiation dam does not require that plaintiff prevail on the underlying discrimination dlam. See Robbins

v. Jefferson County Schoal Digt., 186 F.3d 1253, 1258 (10th Cir. 1999).

Fantff aleges numerous actions by the USPS tha she asserts were in retdiation for filing
complaints of discrimination. The Court addresses each in turn.

A. Failure To Promote Plaintiff To ASP Program

Fantff dleges that the USPS retdiated against her by not selecting her for the ASP program
because of prior EEO activity. Defendant asserts thet it is entitled to summary judgment on this clam
because plaintiff cannot demonstrate a causal nexus between prior protected activity (her EEO complaint
of 1994) and the decison not to select her for the ASP program in February of 1997. Defendant further
contends that even if plaintiff presented a primafacie dam, the USPS had a legitimate, nondiscriminatory
reason for its decison not to promote plaintiff to ASP.

Defendant assertsthat plaintiff cannot show a causal nexus because too muchtime passed between

21




her prior EEO activityinMay of 1994, and its decisionon February 13, 1997 not to select her for the ASP
program. The Court agrees that absent other evidence of retdiation, two years and 10 months between
the prior protected activity and the aleged discriminationis generdly too long atime to infer retdiationfrom
tempord proximity. See Wdls, 325 F.3d at 1217 (five-month gap, without more, ordinarily too grest to

infer causationontimingaone); Andersonv. Coors Brewing Co., 181 F.3d 1171, 1179 (10th Cir. 1999)

(three monthperiod, sanding done, insufficient to establishcausation). If the Court cal culatesthe pertinent
period from the date when plantiff sgned the settlement agreement on March 13, 1996, eeven months
passed between that date and the decison not to place plaintiff in the ASP program. Absent other
evidence, however, eeven monthsis gill too long to infer retdiation.

Fantiff has shown no temporal nexus between her prior EEO activity and her non-placement in
ASP. She has not dleged circumstances which overcome the presumption againgt a nexus due to the
absence of close tempord proximity. See Coors, 181 F.3d at 1179 (absent very close tempord
connection, additiona evidence required to prove nexus). Further, as defendant points out, only one
member of the review board — Bruce Sanders — knew of plantiff’s prior EEO activity. He recdled that
activity only vagudly. Sanders signed the settlement agreement that resolved the complaint but he was not
named in the prior EEO complaint. Cf. Wells, 325 F.3d at 1217 (specia circumstance included fact that
personwho fired plantiff was specificadly accused of discrimingtion in prior EEO complaint and wasaware
of itsfiling). Plantiff hasnot produced evidence of the required nexus between the prior EEO activity and
the alleged discriminatory action. Defendant is therefore entitled to summary judgment on plaintiff'scam

that the USPS retdiated for her EEO complaint in 1994 when it decided not to place her in the ASP
program .
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Defendant dternatively asserts that evenif plaintiff established a primafacie case of retdiaion, the
USPS had a legitimate, non-discriminatory reason for declining to accept plaintiff into the ASP program—
ghe did not earn a composite score high enough to quaify for one of the 26 postions in the program.
Hantiff's performance in the interview, which the review board rated as among the worst of dl
interviewees, resulted inalow overdl rating. Although plaintiff testified that her interview was* acceptabl €’
or “passing,” her persond opinions about her quaifications do not give rise to a materid factud dispute.

See Amro v. Boeing Co., 232 F.3d 790, 798 (10th Cir. 2000) (evauation of own job performance

inaufficient to create materia issue). Defendant has produced evidence of alegitimate, non-discriminatory
reason for deciding that plantiff was not one of the best qudified candidates for ASP. Faintiff has not
pointed to evidenceto rebut thislegitimatereason. Defendant isentitled to summary judgment on plantiff's
clam that in failing to sdlect plaintiff for the ASP program, it was retdiating for her prior EEO complaint.

B. Failure To Promote To Customer Services Supervisor In Olathe

Plaintiff daimsthat in retdiation for her EEO complaint in 1994, the USPS did not select her for
the Olathe Customer Services Supervisor pogtion. Defendant asserts that it is entitled to summary
judgment on this dam because plantiff has not set forth a prima facie case of retdiaion. Specificdly,
defendant contends that plaintiff has not shown a causal nexus between prior EEO activity and the review
board' s decisionnot to select her for the Olathe position. See Wdls, 325 F.3d at 1212. Plaintiff does not
point to any evidence of a causd nexus. The only possible nexus is that Jean Moore, who had been
plantiff’s EEO counsdor in July 1994, was a member of the Olathe position review board in 1997. This
done is inaUffident to establish a nexus because three years passed between the time Moore acted as

plantiff’ SEEO counsdor and the time she participated inthe salection process for the Olathe pogition. See
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Wdls, 325 F.3d at 1217; Coors, 181 F.3d at 1179. Moore did not evenrecdl whether plantiff was one

of the hundreds of people in whose EEO proceedings she was involved. None of the other review board
membersknew of plaintiff’ sprior EEO activity. The Court concludesthat plaintiff has not set forth aprima
facie case of retaiation on her non-selection for the Olathe position.

Even if plantff set forth a prima facie clam, the USPS has articulated a legitimate, non-
discriminatory reason for not promoting plaintiff. Plantiff did not follow the procedure for submitting the
Form991 because she submitted anoutdated supervisor’ sevaudtion. After reviewing plaintiff’ sgpplication
and discovering that she had not submitted a current evaluation, the review board decided not to
recommend plantiff for the Olathe position. The Court findsthat defendant isentitled to summary judgment
on her retdiation clam concerning the Olathe postion.

C. Failure To Promote To Customer Services Supervisor In Shawnee Mission

Fantiff damsthat the USPS retdiated againgt her for prior EEO complaintswhenit did not select
her for the Supervisor of Customer Servicesin Shawnee Misson. Defendant assarts that it is entitled to
summary judgment because plantiff has not set forth evidence of a prima facie case of retdiation.
Soecificdly, defendant contendsthat plaintiff has not shown a causal nexus between prior EEO activity and
the review board’ sdecisonnot to select her for the position. See Wells, 325 F.3d at 1212. Again, plantiff
does not point to evidence of acausal nexus. Aswith the other position, the only possible nexusisthat Jean
Moore, who had been plantiff’s EEO counsdor in July 1994, served on the Shawnee Mission Olathe
position review board in 1997. Three years passed between the time Moore acted as plaintiff’s EEO
counsdor and the sdlection process for the Shawnee Misson postion. See Wdls, 325 F.3d at 1217,

Caors, 181 F.3d at 1179. None of the other review board membersknew of plaintiff’ sprior EEO activity,
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and plaintiff hasnot set forth any other evidence of anexus. The Court concludes that plaintiff has not set
forth a primafacie case of retaliation based on non-selection for the Shawnee Misson position.

Evenif plantiff had set fortha primafacie case of retdiation, the USPS has articulated alegitimate,
non-discriminatory reasonfor itsdecision not to promote plantiff tothe Shawnee Missonpaostion. Aswith
the Olathe position, the Shawnee Misson vacancy announcement and the Form 991 indructed plaintiff to
submit a current supervisor’ s evauation for the podtion. The review board decided not to recommend
plantiff for the position because she did not do so. Fantiff points to no evidence to rebut defendant’s
legitimate, nondiscriminatory reason for not promoting her. The Court concludes that defendant is entitled
to summary judgment on plaintiff’ s retdiation clam regarding the Shawnee Misson postion.

D. Failure To Promote To Air Records Processor Position

Pantff next aleges that the USPS retdiated aganst her for previous EEO activity when it
mistakenly concluded that she did not qudify for an Air Records Processor position in 1997. Defendant
asserts thet it is entitled to summary judgment because plaintiff has not set forth a prima facie case of
retdiation. Defendant specificaly assertsthat plaintiff has not set forth evidence of acausa nexus between
her prior EEO activity and the ddlay in placing her in an Air Records Processor postion.

Barbara McCrary, who was responsible for job bids (interna hiring), testified that she had no
knowledge of plantiff’ sprior EEO activity, and plaintiff has not demonstrated any other reasonable nexus.
Therefore, she has not set forth a primafacie case of retdiation.

Even if plantiff had set forth a prima fade case of retdiation, she cannot demonstrate that she
ultimately suffered any damages. The USPS placed plaintiff in an Air Records Processor position during

the pay period after it discovered that she qudified for the position, and later paid her $3,576.77 for the
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lost pay period when she should have been placed in the podtion. Benningfield v. City of Hougton, 157
F.3d 369, 378 (5th Cir. 1998) (had plaintiff received full pay retroactively, daim would fail). Cf. Toney
v. Cuomo, 92 F. Supp. 2d 1186, 1193 (D. Kan. 2000) (Title VI does not guaranteeagaing any deviaions
from procedures; deviation done insufficient to establish pretext).

E. Plantiff's Use Of Leave And Letter Of Warning

Fantiff dlegesthat defendant retdiated againgt her by harassng her about use of leave, breaksand
work and placing a letter of warning in her file on August 26, 1998. Defendant assartsthet it isentitled to
summary judgment because none of these actions congtituted adverse employment actions. Alternatively,
defendant assarts that it had legitimate, non-discriminatory reasons for the actions.

Fantiff dleges that her supervisor and manager took adverse employment action by repeatedly
requiring her to resubmit leave forms and asking her whereabouts during breaks. Defendant points out that
dthough the Tenth Circuit liberdly definesadverseemployment actions, actionsthat are merely inconvenient

do not constitute adverse actions. Wdls, 325 F.3d at 1212-13; Heno v. Sprint/United Mamt. Co., 208

F.3d 847,857 (10th Cir. 2000). Indeed, plaintiff’ salegationsdo not demongtrate that defendant’ sconduct
was maerialy adverseto her job status™® Waells, 325 F.3d at 1213. Therefore she hasnot demonstrated
that she was subjected to adverse action. Further, plaintiff has produced no evidence of disparate
treatment, i.e. that other employees did not have to resubmit claim forms or answer questions about their

breaks.

13 On numerous occasions, plaintiff had submitted defective Forms 3971 in which she had
requested multiple types of leave inthe samerequest, or had requested COP, a category of leave for which
she did not qudify because she did not at the time have a recognized on-the-job injury.
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Pantiff dso alegesthat the USPS retaiated againgt her whenit issued aletter of warning on August
26, 1998. Defendant assertsthat plaintiff hasnot set forth aprimafacie case of retdiation becausetheletter

of warning, which was expunged, did not congtitute adverse employment action. See Cuencav. Univ. of

Kan., 265 F. Supp. 2d 1191, 1209 (D. Kan. 2003) (letter of reprimand not adverse action where it did

not have negative effect on employment); see dso Benningfidd, 157 F.3d at 377 (forma AWOL reprimand

that was rescinded by internal procedures not adverse employment action); f. Robertsv. Roadway Exp.,

Inc., 149 F.3d 1098, 1104 (10th Cir. 1998) (20 writtenwarnings were adverse actions because the more
warnings an employee recelved, the more likely termination for further infraction would be). Inthis case,
defendant expunged the warning letter through agrievance settlement dated September 22, 1998, and the
record contains no evidencethat the letter hasimpacted the terms and conditions of plaintiff’s employment.

Paintiff has not shown that the requests for re-submission of leave forms, inquiries about breaks,
or the expunged warning letter condtitute adverse employment actions. Defendant is entitled to summary
judgment because plaintiff has not set out evidence of a prima facie case of retdiation based on these
actions.

F. Failure To Promote To Clerk Stenographer Position

Pantiff dlegesthat defendant retaliated againgt her for prior EEO activity whenit did not place her
in the position of Clerk Stenographer. Defendant asserts that it is entitled to summary judgment because
plantiff has not presented evidence of a prima fadie case and even if she did, it had a legitimate, non-
discriminatory reason for not promoting her to the position.

To present aprimafacie case of falure to promote, plaintiff must show that she was qudified for

the pogtion. See Amro, 232 F.3d at 796. Plantiff’s performance on the Clerk Stenographer examination
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rated a score of indigible, which disqudified her from the position. Further, plaintiff must demondrate a
causal nexus betweenher prior EEO activity and the decisonnot to place her inthe stenographer position.

BarbaraM cCrary was the person responsible for filling the position, and she knew nathing about plaintiff’s
prior EEO activity. Plaintiff has not set forth a primafacie case of retdiation asto the Clerk Stenographer
position. Furthermore, even assuming that plaintiff established aprimafacie clam, defendant hasarticulated
alegitimate, non-discriminatory reasonfor the decisonnot to place her as a Clerk Stenographer — her test
rating of indigible. Plaintiff hasnot attempted to rebut the proffered legitimatereason. Defendant isentitled
to summary judgment asto plaintiff’s claim of retdiation based on the Clerk Stenographer position.

G. Indigibility To Apply For Postions Requiring Completion Of The ASP

Paintiff complains that the USPS made non-supervisory personnd indigible for certain podtions
of Customer Services Supervisor inthe Kansas City metropolitan area if they had not completed the ASP
programand thenretdiated againgt her by not selecting her for the ASP. Plaintiff concedesthat she never
completed the A SP programand therefore she is not qudified for postions that required completion of the
ASP. Therefore she cannot establishthe second primafacie dement of thisfalure to promote dam. See
Amro, 232 F.3d at 796. Further, she has not demonstrated a causal nexus between her prior EEO activity
and the dlegedly adverse decison. See Wdls, 325 F.3d at 1212. Defendant is entitled to summary
judgment on thisclam.

H. Rejection Of Plaintiff’s Application For Stamp Didribution Clerk

Pantiff dleges that in retdiation for prior EEO activity, the USPS improperly rgected her
goplication for the pogition of Stamp Didtribution Clerk. Defendant asserts that plantiff has not set forth

aprimafacie clam of retdiation because she has not set forth a causa nexus between prior EEO activity
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and the dlegedly discriminatory act. Plaintiff has not shown any reasonable nexus, and defendant is entitled
to summary judgment on the retdiation clam.

l. Reduction In Plaintiff’sBase Pay From Level 6 ToLeved 5

Findly, plantiff dlegesthat in 1997 when the USPS reduced her base pay from Level 6to Leve
5, it wasretdiating for prior EEO activity. Defendant assertsthat it isentitled to summary judgment because
plantiff does not demondrate a primafacie case of retdiaion. Specificdly, defendant assertsthat plaintiff
has not shown a reasonable nexus between prior EEO activity and dlegedly discriminatory action. The
USPS personnel responsible for the change inpay status, Davila-Brownlee, did not know about plaintiff’s
prior EEO activity. Fantiff has not pointed to other evidence of a nexus between the decision to reduce
her pay and her prior EEO activity. Therefore, defendant is entitled to summary judgment on thisclam.

IT ISTHEREFORE ORDERED that Defendant’ s M otion For Summary Judgment (Doc. #44)

filed January 20, 2004 be and hereby is SUSTAINED in part and OVERRULED in part. Pantiff's
clams that defendant discriminated against her on the bases of race and sex remain for trid. Defendant is
entitled to summary judgment on dl other dams
Dated this 5th day of May, 2004 a Kansas City, Kansas.
g Kahryn H. Vratil

Kathryn H. Vratil
United States Digtrict Judge
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